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-- The MAILING DA TE of this communication appears on the cover sheet with the correspondence address 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

I) K Responsive to communication(s) filed on 10 December 2003 . 
2a)Q This action is FINAL. 2 b) IE This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) M Claim(s) 24-32 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) [x] Claim(s) 24-32 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

II) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2.D Certified copies of the priority documents have been received in Application No. . 



3.D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 
Double Patenting 

1 . A rejection based on double patenting of the "same invention" type finds its 
support in the language of 35 U.S.C. 101 which states that "whoever invents or 
discovers any new and useful process ... may obtain a patent therefor ..." (Emphasis 
added). Thus, the term "same invention," in this context, means an invention drawn to 
identical subject matter. See Miller v. Eagle Mfg. Co., 151 U.S. 186 (1894); In re 
Ockert, 245 F.2d 467, 1 14 USPQ 330 (CCPA 1957); and In re Vogel } 422 F.2d 438, 164 
USPQ 619 (CCPA 1970). 

A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in 
scope. The filing of a terminal disclaimer cannot overcome a double patenting rejection 
based upon 35 U.S.C. 101. 

2. Claims 24-32 are rejected under 35 U.S.C. 101 as claiming the same invention 
as that of claims 1-9 of prior U.S. Patent No. 6,675,801. This is a double patenting 
rejection. 

The language of claim 24 begins identically to patent claim 1 but the body of claim 
24 is not identical to patent claim 1 . The differences between claim 24 and patent claim 
1 lie in a rearrangement of language not in an omission nor in an addition of language to 
either claim. Both claims are drafted in Jepson format. The last line of the preamble of 
patent claim 1 ends in the language "...the improvement comprising:..." indicating that 
everything recited in the body of the claim constitutes the inventive concept whereas 
claim 24 recites "...the ventilator breath display including a graphical representation of a 
plurality of ventilator related parameters and plurality of parameters of a breath cycle 
that is to be provided to a patient for the ventilator, the graphical representation 
including a time scale representing the total duration of the breath cycle, an inspiration 
image of inspiration duration disposed on the time scale, an expiration image of 
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expiration duration disposed on the time scale, adjacent to, but not overlapping, the 
inspiration image, the plurality of parameters of the breath cycle being calculated from a 
plurality of selectively assigned values of the parameters, the improvement 
comprising:..." thereby setting forth an implied admission prior art by employing the 
Jepson format. The body of claim 24 goes on to recite "...a displayed value of a ratio of 
the inspiration duration with respect to the expiration duration, and wherein the 
inspiration image is an inspiration bar, the expiration image is an expiration bar, the 
inspiration duration is displayed within the inspiration bar if the length of the inspiration 
bar is sufficient to allow the inspiration duration to be displayed within the inspiration 
bar, the expiration duration is displayed within the expiration bar if the length of the 
expiration bar is sufficient to allow the expiration duration to be displayed within the 
expiration bar, the inspiration and expiration bars having lengths proportional to values 
of the inspiration and expiration durations and the time scale, and the inspiration and 
expiration durations being calculated from said values of the parameters." as the 
inventive concept. 

The mere rearrangement of language [of patent claim 1] such that a "graphical 
representation" of inhalation and exhalation are applied to a time scale is provided as an 
implied admission of prior art (i.e. recited prior to the improvement comprising) and the 
manner and condition of display of inhalation and exhalation duration are provided as 
the inventive concept does not change the scope of coverage of claim 24. The scope of 
claim 24 continues to be identical to the scope of patent claim 1 ; consequently, 
application claim 24 cannot be infringed without infringing patent claim 1. 
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Conclusion 



3. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The balance of the art is cited to show relevant ventilator breath 
displays. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to AARON J. LEWIS whose telephone number is (703) 
308-0716. The examiner can normally be reached on 9:30AM-6:00PM M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, HENRY A. BENNETT can be reached on (703) 308-0101 . The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). A 
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